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Introduction 

On August 13, 2014 Massachusetts Governor Patrick signed into law new legislation 

that represents the most sweeping changes to the Bay State’s gun laws since 1998. 

Originally introduced on May 27 by House Speaker DeLeo, ostensibly to incorporate 

the recommendations of a special commission appointed by the Speaker, H. 4121 

represented a full-out assault on gun ownership that demonstrated a shocking degree 

of contempt for the Second Amendment on the part of our elected officials.  

During the ensuing two months we’ve witnessed an unprecedented level of civil and 

political engagement on the part of Massachusetts gun owners that turned the tide and 

ultimately led to passage of a bill that bears little resemblance to the one that was 

originally put forward in the House. The most draconian provisions of the bill were 

eliminated outright, many others were successfully curtailed, and some minor, but 

useful, procedural improvements were added.   

The end results speak volumes about Beacon Hill’s failure to appreciate the 

importance that many Massachusetts voters attach to the fundamental rights protected 

by the Second Amendment. Speaker DeLeo and the rest of the legislature clearly 

underestimated their ability to accumulate political capital at the expense of gun 

owners. 

The broad scope of the Speaker’s bill includes school safety, mental health, and 

criminal law in addition to changes in the state’s gun laws. This document presents a 

detailed analysis of the bill’s provisions that directly apply to gun owners, licensees, 

and others interested in exercising their fundamental rights. 

The final version of H.4376 as it was signed into law can be found here: 

https://malegislature.gov/Laws/SessionLaws/Acts/2014/Chapter284 

Firearms Identification Cards - Suitability1 

The Firearms Identification Card (FID) has traditionally been a ‘shall issue’ license. 

Licensing authorities were required to issue the license to anyone who was qualified 

by statute and had no discretion to apply their own judgment as to someone’s fitness 

to possess ‘non-large capacity’ rifles or shotguns. This changes as of January 1, 2015 

when licensing authorities will have the power to exert some limited discretion over the 

issuance of FIDs.   

                                                           

1 Section 30 

https://malegislature.gov/Laws/SessionLaws/Acts/2014/Chapter284
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In order to deny the issuance or renewal of an FID for any non-statutory reason, the 

licensing authority must file a petition in district court requesting that the applicant be 

denied the license. As part of this petition the licensing authority is required to provide 

written notice to the applicant and include the specific evidence in their petition. Once 

a petition is filed, the court must hold a hearing within 90 days to determine if the 

applicant is ‘unsuitable’ to be licensed. The court has another 90 days to enter a 

judgment that the applicant is unsuitable according to the law. If the court fails to enter 

a judgment within this timeframe it is required to enter a judgment that the applicant is 

suitable to be licensed. 

In the event that a licensing authority seeks to suspend or revoke a valid FID based 

upon suitability, they must again file a petition in district court which has 15 days to 

determine if the evidence presented by the licensing authority is sufficient to warrant 

suspension or revocation of the FID. The filing of the petition serves as a suspension 

or revocation of the FID.   

If the court determines that the evidence presented by the licensing authority is not 

sufficient to justify the suspension or revocation of the FID, the licensing authority 

cannot file another petition to suspend or revoke the individual’s FID for 75 days. 

If the court determines that the evidence presented by the licensing authority is 

sufficient to support the licensing authority’s determination of ‘unsuitability’, the court 

must hold a hearing within 75 days to determine if the FID holder is unsuitable as 

defined by law.  

Standard of Review 

The revised statute also attempts to provide some definition around the term 

‘unsuitable’ and apply a standard of review to the court’s determination of unsuitability. 

In order to grant a licensing authority's petition to deny, suspend or revoke an FID, the 

court must rely upon a ‘preponderance of evidence’ that there is: 

“(A) reliable, articulable, and credible information that the applicant has 

exhibited or engaged in behavior to suggest the applicant could potentially 

create a risk to public safety; or  

“(B) existing factors that suggest that the applicant could potentially create a 

risk to public safety.” 

This standard of review represents an inadequate safeguard to the protection of a 

fundamental right.  ‘Clear and convincing evidence’ is generally the standard applied 

to removing someone’s fundamental rights and should be the standard used when 

reviewing licensing decisions. 
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Discussion 

The revised licensing statute for FIDs represents a step backwards for those wishing 

to hold an FID card. However it does attempt to remove ambiguity around the 

definition of suitability and provide a standard of review for the courts to follow. 

Although the licensing authority is required to seek a court order in order to deny 

someone an FID, by failing to act on the application the licensing authority can 

effectively exercise a pocket denial by not acting upon the application within the 

statutorily required 40 days. In doing so licensing authorities can shift the burden to 

the applicant to file a petition in district court.  

Licenses: Conditions and Restrictions2 

The revised statutes do not dramatically alter eligibility requirements for LTCs or FIDs. 

Changes to LTC and FID eligibility criteria clarify ambiguous language, accommodate 

rulings from the federal courts, and introduce the prohibited person concept bringing 

Massachusetts closer to being in line with federal law.  

LTC applicants must be at least 21 years of age at the time of application. FID 

applicants must be at least 14 years of age at the time of application, however an FID 

cannot be issued until the applicant turns 15. FID applicants younger than 18 years of 

age must obtain permission to apply from a parent or guardian; 

The Massachusetts definition of prohibited person, which applies to both LTCs and 

FID cards, now includes anyone who: 

 Has been convicted or adjudicated as a youthful offender or delinquent child 
for any: 

o Felony; 
o Misdemeanor punishable by more than 2 years; 
o Violent crime3; 
o Firearms crime for which a term of imprisonment may be imposed; 
o Law regulating use, possession, or sale of a controlled substance4; 
o Misdemeanor domestic violence offense; 

 Has been committed5 to a hospital or institution for mental illness, alcohol, 
or substance abuse unless five years have passed and the applicant 
submits an affidavit from a physician or clinical psychologist; 

 Is an alien who does not maintain lawful permanent residence (i.e. green 
card)6; 

                                                           

2 Sections 30 & 48 
3 As defined by MGL Ch 119 §52 
4 Since 2008 simple possession of marijuana is a civil offense that cannot be used to deny someone a license.  Simple possession 
conviction prior to 2008 can be sealed in accordance with MGL Ch 94C §34 and also cannot be used to prevent someone from 
obtaining a license. Simple possession convictions from another state also cannot be used per Wesson v. Fowler 
5 See Mental Illness below. 

https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVII/Chapter119/Section52
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXV/Chapter94c/Section34
http://www.comm2a.org/index.php/55-projects/99-wesson
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 Is the subject of a current order of protection; 

 Is the subject of an outstanding arrest warrant; 

 Has been dishonorably discharged from the US military; 

 Has renounced their US citizenship; 

Except for the following offenses, a person can become eligible for an FID 5 years 

after they’re released from court supervision: 

 Felony; 

 Misdemeanor domestic violence offense; 

 Trafficking in controlled substances. 

Mental Illness7 

The revised statute brings Massachusetts into compliance with federal NICS 

requirements by separating out the types of confinements that require NICS reporting 

and by providing for appropriate avenues of relief. However, it appears that non-

adjudicated commitments that cannot be reported to NICS continue to function as a 

prohibition in Massachusetts. 

There are four mental health related scenarios that make someone a prohibited 

person in Massachusetts: 

1. Anyone who has been committed to any hospital or institution for mental 

illness, alcohol or substance abuse (except commitments pursuant to MGL Ch 

123 §§35, 36C8).  Individuals become eligible for a license five years following 

the end of their confinement providing they submit with their application an 

affidavit from a physician or clinical psychologist stating that they are no longer 

disabled by their illness in a way that prevent them from possessing firearms.  

This appears to be the general catch-all provision that Massachusetts has 

traditionally applied liberally to deny firearms permits to potentially anyone who 

has come into contact with the mental health care system.  These 

commitments are not reported to NICS because they do not satisfy due 

process requirements under federal law.  The addition of clinical psychologists 

is a much needed change that recognizes the role that these health care 

professionals play in treating mental illness.  

2. Anyone who has been committed by court order to any hospital or institution for 

mental illness.  Individuals with court ordered commitments may petition the 

court for relief five years following their confinement.  Commitments and 

                                                                                                                                                                                

6 See Fletcher v. Haas. 
7 Section 30 & 48 
8 Section 17 

http://www.comm2a.org/index.php/55-projects/103-fletcher
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subsequent relief, if any, are reported to NICS.  Voluntary treatment and 

involuntary hospitalizations for evaluation or assessment are not reported to 

NICS9.  

3. Anyone who has had a guardian or conservator appointed by a probate court 

because they lack mental capacity to contract or manage their own affairs. 

Relief may be granted pursuant to MGL Ch 215 §56C.  Orders appointing or 

terminating guardianship are reported to NICS. 

4. Anyone found to have an alcohol or substance use disorder and committed 

according to MGL Ch 123 §35. Individuals with court ordered commitments 

may petition the court for relief five years following their confinement.  

Commitments and subsequent relief are reported to NICS. 

License Application / Renewal Process Changes10 

The revised statutes go a long way towards holding licensing authorities more 

accountable for performing their statutory duties and defending their licensing 

decisions.  License applicants have gained more ability to appeal unfavorable 

decisions and inaction by licensing authorities.   

Licensing authorities will now be required to provide applicants with a written receipt 

upon the submission of their application. Receipts must be provided immediately if the 

application is submitted in person or within 7 days by mail if the application was 

submitted by mail. 

LTC Suitability11 

LTC ‘suitability’ denials must be made in writing and state the specific reason for the 

licensing authority’s determination that someone is unsuitable to possess firearms. A 

licensing authority may base their determination of an applicant’s suitability on: 

(i) reliable and credible information that the applicant or licensee has exhibited 

or engaged in behavior that suggests that, if issued a license, the applicant or 

licensee may create a risk to public safety; or  

(ii) existing factors that suggest that, if issued a license, the applicant or 

licensee may create a risk to public safety. 

                                                           

9 Section 16 
10 Section 31 & 50 
11 Section 48 

https://malegislature.gov/Laws/GeneralLaws/PartIII/TitleI/Chapter215/Section56A
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVII/Chapter123/Section35
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LTC Appeals12 

The new law significantly expands grounds upon which an appeal can be filed. An 

applicant or license holder continues to have 90 days in which to file an appeal in 

district court following the denial, suspension or revocation of a license to carry13. 

Applicant can also appeal any restrictions on the LTC imposed by the licensing 

authority.  Applicants are explicitly allowed to file an appeal when the licensing 

authority fails to act upon an application within the statutory 40 day requirement. While 

the district courts typically viewed a licensing authority’s failure to act on an application 

as a de facto denial, details such as submission date were not consistently applied by 

the courts.  

The standard of review does not meaningfully change under the revised statute.  A 

district court judge may overrule a licensing authority if the court determines there was 

no reasonable ground for suspending, revoking, denying, or restricting a license. As 

the language has not changed significantly, one can assume that the burden remains 

on the applicant to prove that the licensing authority acted in an arbitrary or capricious 

manner in denying, suspending, revoking or imposing restrictions on a license. 

Declaration of Lost or Stolen Firearms14  

Under the new law applicants will be required to sign an affidavit verifying that they 

have not lost a firearm or had a firearm stolen since the issuance of the applicant's last 

license. This requirement raises troubling Fifth Amendment self-incrimination 

concerns. In the event that a person had failed to report a lost or stolen firearm, this 

requirement presumably forces that person to either implicate themselves in a 

violation of MGL Ch 140 §129C or commit perjury. This affidavit will be part of the 

license application mailed to current license holders within 90 days of the expiration of 

their existing license. 

License Expiration / Penalties 

FID cards and LTCs will now remain valid indefinitely beyond their expiration date 

providing the license holder submits a renewal application prior to the expiration date15 

of their current license. In the event one fails to renew a license, the fine for 

possessing firearms under an expired license drops from $500 to $10016. 

                                                           

12 Section 51 
13 Suspension or revocation of an FID card requires the licensing authority to file a petition with the district court.  See Changes to 
Firearms Identification Cards above.  
14 Sections 36 & 56 
15 Sections 36 &  53 
16 Section 39 & 57 

https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXX/Chapter140/Section129C
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Increased Penalties for Malum Prohibitum Offenses 

The new law increases criminal penalties for three types of prohibited conduct relative 

to the possession of firearms.   

Carrying on School Grounds17 

Carrying a firearm or other dangerous weapon on school grounds becomes an 

arrestable offense punishable by a fine of $1,000 or up to two years (was one year) 

imprisonment, or both.   

Firearms Storage18 

The revised statute greatly increases the penalties for failing to properly secure a 

stored firearm. Any conviction under this statute triggers a lifetime prohibition on the 

possession of firearms in Massachusetts. A conviction for improperly storing anything 

other than a non-large capacity rifle or shotgun will result in a lifetime federal 

prohibition on the possession of firearms or ammunition. In the case of: 

 Non-large capacity rifle or shotgun:  
o Was $500 - $5,000 and/or up to 1 year imprisonment 
o Now $1,000 - $7,500 and/or up to 1½ years imprisonment 

 Large capacity weapon or machine gun: 
o Was $1,000 - $10,000 and/or 1 to 10 years imprisonment 
o Now $2,000 - $12,500 and/or 1½ to 12 years imprisonment 

 Non-large capacity rifle or shotgun where a minor without an FID could gain 
access:  

o Was $1,000 - $10,000 and/or 1 to 10 years imprisonment 
o Now $2,500 - $15,000 and/or 1½ ato nd 12 years imprisonment 

 Large capacity rifle or shotgun or machine gun where a minor without an FID 
could gain access:  

o Was $5,000 - $10,000 and/or 2½  to 10 years imprisonment 
o Now $10,000 - $10,000 and/or 4 to 15 years imprisonment 

Failure to Report a Lost, Stolen, or Recovered Firearm19 

The failure to report a lost, stolen or recovered firearm is grounds for the suspension 

or revocation of a firearms license and carries increased penalties under the new law: 

 First offense:  
o Was $200 - $1,000 
o Now $500 - $1,000  

                                                           

17 Section 90 
18 Section 64 
19 Section 40 
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 Second offense:  
o Was $1,000 - $5,000 
o Now $2,500 - $7,500  

 Third and subsequent offenses can be punished by a fine of between $7,500 
and $10,000 and/or 1 to 5 years imprisonment.  

Reporting a lost or stolen firearm in ‘good faith’ as required by law cannot be used to 

revoke, suspend, or deny renewal of a firearms license.  Persons reporting a second 

or subsequent loss or theft of a firearm may be considered ‘unsuitable’ and subject to 

the revocation or suspension of their firearms license.  When renewing any firearms 

license applicants will be require to sign an affidavit affirming that they have not lost a 

firearm or had one stolen since last renewing their license. 

Miscellaneous  

Surrender of Firearms20 

Persons who have surrendered their firearms to the police pursuant to the suspension, 

revocation or denial of a firearms license continue to have up to one year in which to 

direct the police to transfer surrendered firearms to a dealer or other properly licensed 

person.  Police are still required to deliver surrender firearms within 10 days of 

receiving written notification from the owner. The police are required, at the time of 

surrender to provide written notice of their ability to deliver surrendered firearms to 

another properly licensed person  Anyone taking possession of surrendered firearms 

from the police will be required to verify in writing that they will not transfer the firearms 

back to the original owner in violation of MGL Ch 140 §129C. 

Changes to Personal Transfers of Firearms21 

The new law changes requirements for face-to-face sales and transfers of firearms. 

Rather than requiring that the seller to report the transaction within 7 days of its 

occurrence, sellers must now obtain validation of a purchaser’s or transferee's license 

prior to making the transfer. The Department of Criminal Justice Information Services 

is directed to develop a real-time portal to facilitate this requirement.  

Class B License to Carry Eliminated22 

Licenses to carry firearms will no longer bear a Class A or Class distinction. Existing 

licenses will remain in effect until they expire. 

                                                           

20 Section 42 
21 Section 28 & 29 
22 Section 46 

https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXX/Chapter140/Section129C
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Junior Shooters23 

The current language of MGL Ch 140 §130 is usually interpreted as prohibiting the 

‘furnishing’ of a handgun to anyone younger than 15 years of age. Faced with 

uncertainty as to the legality of handgun oriented junior programs it’s been virtually 

impossible to attract sponsors and facilities to support these programs.  The revised 

statute removes the questionable language in §130 and adds  §130½ which explicitly 

allow minors to use firearms under appropriate supervision.   

Mace and Pepper Spray 

The legislature has finally made it legal to possess mace or pepper spray without a 

license. Chemical sprays designed to incapacitate were removed from the definition of 

ammunition in MGL Ch 140 §12124. Anyone eighteen years of age or older may 

possess mace or pepper spray without a license unless they are prohibited as 

follows25: 

 Has been convicted or adjudicated as a youthful offender or delinquent child for 
any: 

o Felony; 
o Misdemeanor punishable by more than 2 years; 
o Violent crime26; 
o Crime relating to unlawful use or possess of weapons or ammunition for 

which a term of imprisonment may be imposed; 
o Law regulating use, possession, or sale of a controlled substances; 

 Has been committed to a hospital or institution for mental illness unless the 
person obtains an affidavit from a physician or clinical psychologist; 

 Has been in recovery from or committed based upon a finding of having alcohol 
or substance abuse disorder unless five years have passed and the applicant 
obtains an affidavit from a physician or clinical psychologist; 

 Is alien unlawfully in the US27; 

 Is the subject of a current order of protection; 

 Is the subject of an outstanding arrest warrant. 

Except in the case of convictions for violent crimes or trafficking offenses, persons 

may possess mace or pepper spray 5 years following their release from court 

supervision.  Possession of mace or pepper by minors between the ages of 15 and 18 

                                                           

23 Section 45 
24 Section 20 
25 Section 22 
26 As defined by MGL Ch 119 §52 
27 Due to a drafting error a green card holder would be unable to possess mace or pepper spray under the statute however it’s clear 
that the legislature intended to authorize their ability to possess chemical sprays if otherwise lawful. 

https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXX/Chapter140/Section130
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXX/Chapter140/Section121
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXVII/Chapter119/Section52
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still also requires an FID card or restricted FID card. Sales of mace and pepper spray 

are limited to dealers licensed to sell ammunition under MGL Ch 140 §122B28. 

Collectors29 

The revised statute permits dealers to transfer C&R eligible firearms to C&R license 

holders without having to comply with the approved firearms roster. 

Assault Weapons and Police Officers30 

A revision to the ‘Assault Weapons’ statute permits law enforcement officers, active 

and retired, to possess assault weapons and large capacity feeding devices for their 

personal use. 

Basic Firearm Safety Course31 

Current members of the US military or Massachusetts National Guard will no longer be 

required to submit a basic firearms safety certificate with their license applications. 

                                                           

28 Section 22 
29 Section 59 – Doesn’t become effective until January 1, 2021 
30 Section 65 
31 Section 67 

https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXX/Chapter140/Section122b

